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DISCOVERY AND USE OF THE ELECTRONIC "CLAIM FILE"

LEGAL OVERVIEW

". . . the evaluation of claims of its policyholders is the regular, ordinary

and principal business of defendant insurance company. Most of such claims

result in payment by the defendant; it can hardly be said that the evaluation of a

routine claim from a policyholder is undertaken in anticipation of litigation, even

though litigation often does result from denial of a claim. The obviously

incongruous result of the position urged by defendant would be that the major

part of the files of an insurance company would be insulated from discovery."1

AMBIT OF THIS PRESENTATION

The focus of this presentation is to examine, in the content of a workers'

compensation case, what "documents" that would ordinarily be

described/characterized as "the claim file" are discoverable and to describe the

process for "discovery" and use of such documents.

As the administration of a workers' compensation claim is now performed

using electronic Risk Management Information System ("RMIS") software, we will

also explore the capability of most electronic RMIS software. To illustrate this

point, typical literature regarding a well known Servicing Agent's RMIS software

obtained from its website will be displayed in PowerPoint.

There is surprisingly little authority in Georgia although - as this paper will

demonstrate - there is abundant authority in the Federal Court System and in

1 Atlanta Coca-Cola Bottling Company v. Transamerica Insurance Co.. 61 FRD 115 (ND GA
1972).



other state jurisdictions that deal with discovery of the claim file generally and

"adjuster notes," specifically. Collected at the end of this paper are cases that

illustrate how discovery and use of adjuster notes, procedure manuals, protocols,

etc. has been dealt with in various State and Federal Courts.

The one Georgia case that seems to be cited frequently in connection with

discovery/production of all or designated documents from an Insurer's "claim file"

is International Indemnity Co. v. SAIA Motor Freight Line, Inc., 223 Ga. App. 544,

478 S.E. 2d 776 (1996). That case involved an allegation of third party "bad

faith." The Trial Court had ordered production of the entire claim file; but, had

apparently ordered that documents subject to attorney-client privilege be omitted.

It is unclear whether an in camera inspection had been performed, however, the

order requiring production of the entire claim file was affirmed by the Court of

Appeals. Unfortunately, the Court of Appeals missed a golden opportunity to

explain why it agreed that the entire claim file, billing records of the defense firm

that had defended International's insured and other unspecified documents

created by International's claim adjusting agent were all discoverable. Yet, one

can infer that the allegations of third party "bad faith" made all these documents

"relevant."

That inference is pertinent to the conclusion that content of a "hard" and

electronic claim file in a workers' compensation litigation should also be

discoverable - particularly where an employee's hearing request includes

allegations of violation of (e.g.) O.C.G.A. §34-9-18(a) and/or (b) and/or O.C.G.A.

§34-9-108.



But, an allegation of "unreasonable defense of a claim" or an "18(a),(b)"

violation2 in a workers' compensation proceeding has some similarities to a first

party or a third party "bad faith" claim. However, the differences are greater and

more profound. For, as observed by Prof. Larsen at §150.02[1]:

"The distinctive feature of compensation insurance is that, although

it arises from a contract between the employer and the carrier, it

creates a sort of insured status in the employee which comes to

have virtually an independent existence."

* * *

Compensation insurance, however, has come to be an integral part

of the compensation system; and the ultimate object of that system

is the assurance of appropriate benefits to employees. The

insurance carrier therefore stands in two relations: to the employer,

to protect it from the burden of its compensation liability, and to the

employee, to ensure that he or she gets the benefits called for by

the statute. The former relation is governed largely by the

insurance contract; the latter js governed by the statute.' (Emphasis

supplied).

In Georgia, an Insurer and a Servicing Agent are the alter ego of the

Employer. Carpet Transport, Inc. v. Pittman, 187 Ga. App. 463, 320 S.E. 2d 651

(1998); Anderson v. AragueL Sanders, Carter & Swain, 163 Ga. App. 610, 295

S.E. 2d 750 (1982), Fred S. James & Co. of Georgia, Inc., v. King, 160 Ga. App.

697, 288 S.E. 2d. 52 (1981). Protection of Georgia's insured workers - and their

Employers - was considered to be of such importance to this State that a

complete "body" of provisions regulating workers' compensation insurance

carriers was included in Georgia's "Act." Article 4, O.C.G.A. §34-9-120 - 138. In

fact, O.C.G.A. §34-9-124(a) provides in pertinent part:

2 Note that an 18(b) violation is considered to be an allegation of "Fraud". See State of Missouri
v. Barnes, 942 S.W. 2d 362 (Mo., 1997), construing a Missouri worker's compensation statutory

provision virtually identical with O.C.G.A. §34-9-18(b).



"Such agreement should be construed to be a direct promise by the

insurer or insurers to the person entitled to compensation and shall

be enforceable in his name."

Thus, Georgia's "Act" could be characterized as conferring a right of

"direct action" against the Insurer. See, e.g., Vines v. U.S. Fid & Guar Co., 267

F. Supp. 436 (E.D., Tenn., 1967). Regarding the distinction between a First

Party (also referred to as a "direct action" and a Third Party claim, see analysis in

Henderson v. Zurn Industries, Inc., 131 FRD 560 (S.D. Ind., 1990). And, even if

the insurer becomes insolvent, the employer if still a viable entity, can be held

responsible for assessed attorney fees. Claxton Mfg. Co. v. Hodges. 201 Ga.

App. 371, 411 S.E. 2d 109 (1991).

Georgia's employees, employers and The State, itself, have an interest

and stake in demanding that for-profit Insurers provide the benefits for which they

have contracted with Georgia's employers. To facilitate the exercise of this

State's Insurance regulatory authority, Judicial and administrative jurisdiction

over out-of-state Insurers, this state mandates jurisdiction by Statute. See,

O.C.G.A. §34-9-123. But, even in non "comp" actions against Insurers, those

Insurers that "sell" coverage to Georgia residents must expect to be "haled into

Court" in this state. Klein v. Allstate Ins. Co.. 202 Ga. App. 188, 413 S.E. 2d 777

(1991), aff'd, other grounds 262 Ga. 599, 422 S.E. 2d 863 (1992).

And, since an adjuster duly authorized to adjust and settle losses, acts as

an agent within the apparent scope of his authority. Assurance Company of

America v. Bell. 108 Ga. App. 766, 134 S.E. 2d 108 (1992); Anderson v. Araguel,

Sanders, et.aL (supra), not only are the actions of an adjuster imputed to the



Insurer principal; the actions are discoverable as are the documents, etc.

created.

Therefore, those actions taken (or not taken) by an adjuster acting within

the scope of that adjuster's authority in connection with the routine investigation

and handling of a worker's compensation claim is often not only highly relevant to

the issues for which a hearing has been requested; but, also, the "claim file" and

both "hard" and electronic "documents" establish what the adjuster knew and

when he/she knew it, what the adjuster did or didn't do, whether the Insurer took

or sought to take positions inconsistent with the facts, communicated by either or

both the Employee or the Employer and whether the Insurer knowingly/willfully

failed to comply with this State's law and administrative regulations, etc. Thus,

"to freeze the facts", discovery of "the claim file" is often essential.3

Documents contained within the "claim file" could include a number of

different categories, including, but not limited to:

• "hard" and/or electronic communications between the employer, insurer

and others concerning average weekly wage, medical treatment, job

offers, settlement strategies, etc.;

• Correspondence in both "hard" and electronic form between the insurer

and the employer, treating or examining physicians, "record reviewers",

contract "medical case managers', etc.;

• Surveillance activities;

• Medical reports and records concerning current and/or previous injuries;

3 See cases collected, infra.



• Medical bills submitted for payment and records establishing date/amount

of payment;

• Job description(s)/analysis(es) of "time of injury" job and possible

alternate/modified duty jobs that an Employer could/would offer;;

• Correspondence between insurer and defense attorneys, experts and

consultants (attempted discovery of this "category" is most likely to result

in objections based upon "work product" and/or "prepared in anticipation");

• Statement from the employee and others concerning the work injury;

• Copies of "Board Forms" required to be filed and served;

• Requests by the State Board for additional information and/or requests for

the filing of omitted forms;

• Reports and other documents created by a "case manager" employed by

the insurer to coordinate medical care/vocational rehabilitation;

• "Quality/job performance," adjuster reviews pertaining to specific claims.

Also created/maintained by the Insurer will be a "diary" of things "to do" arid

either "hard" or electronic adjuster notes that are created/input

contemporaneously with the events, communications, interactions, etc., sought to

be memorialized. As will be discussed hereinafter, the creation/preservation of

"adjuster notes" has become an industry standard and virtually all proprietary or

commercial RMIS software programs now have the capacity to create any or all

of:

• Diary entries;

• "to do" reminders;



• "adjuster notes";

• Electronic mail receipt and delivery;

• "privileged" communications;

• OSHA filings.

And, for sound reasons that will become apparent hereinafter, all of these

"modules" can be accessed and reviewed by the Employer "in real time" through

an internet "portal" so that an employer can "monitor" the actual day-to-day

progress of the "management" of its claims.

As ample authority already exists regarding the "discoverability" of most of

the presumed content of the typical Insurer "claim file", this paper will focus

principally on the discovery of the content of the electronic "Adjuster notes" in an

integrated risk management software program designed to be used in the

administration of workers' compensation claims.

APPLICATION OF "DISCOVERY PROCEDURES"

TO A WORKERS' COMPENSATION CLAIM IS PROBLEMATIC

A WORKERS' COMPENSATION CLAIM IS COMPLETELYDIFFERENT

THAN A "LAWSUIT"

A workers' compensation claim - by its very statutory nature, its "social"

purpose and role in our society - is easily distinguishable from a civil action such

as a personal injury tort action, a suit on a contract, etc. In contrast to those

types of often "single occurrence" civil actions, a workers' compensation "claim"

is a "statutory" creation of the Georgia General Assembly that did not exist at



common law. Georgia's Act was enacted with the policy of shifting the burden of

injuries from Employees to the Employer and the consuming public. To that end,

the Employee need not show any fault on the part of the Employer. "The

Employer likewise cannot defend the action by proving its lack of negligence, the

Employee's contributory negligence, or assumption of the risk." Pardue v. Ruia.

263 Ga. 146, 429 S.E. 2d 912 (1993), Travelers Ins. Co. v. Ga. Power Co.. 51

Ga. App. 579, 181 S.E. 111 (1935). Thus, an Employee cannot sue an Employer

in tort. O.C.G.A. §34-9-11. And, an Employer may not be impleaded as a joint

tortfeasor in an Employee's action against a third party. Pardue v. Ruiq. supra.

There are fundamental differences that distinguish a workers' compensation

claim from a negligence action. Jones v. Aldrich Company, Inc., 188 Ga. App.

581, 373 S.E. 2d 649 (1988).

Thus, an Insurer, notified of the occurrence of an on-the-job injury, has

relatively few "defenses" available and once a policy covering an Employer is

determined to exist, issues for which an adjuster would undertake routine

investigations are limited; e.g., "did the work injury arise out of the employment?"

Hartford Accident & Cas. Co. v. Zacherv, 69 Ga. App. 250, 25 S.E. 2d 135 (1943)

and did the accident occur within the scope of the Employee's employment?

Murphv v. ARA Services. 164 Ga. App. 859, 298 S.E. 2d 528 (1988).

THE ADMINISTRATIVE "TRACK"

8



Once an adjuster4 has determined that the Employer has a policy in force

that provides coverage and that the work injury arose out of and in the course of

the employment, the vast majority of claims will ordinarily proceed down a purely

administrative "track." A "First Report of Injury" is to be prepared and filed with

the administrative agency to document the occurrence of the injury if there has

been "lost time" exceeding seven (7) days or the Employee "required medical or

surgical treatment." Thereafter, a claim will be "handled" administratively to

closure pursuant to the "direct payment" system.

However, although a claim may be accepted as compensable, payments

for income and medical benefits be made by an Insurer or Self-Insurer, disputes

may arise and a claim may "heat up" into active litigation complete with

"discovery." However, once an episode of litigation is completed, the claim will

often then subside and return to an administrative level. But, even during "active"

litigation, an "administrative" level continues to exist since medical bills usually

continue to be incurred and income benefits may continue to be paid.

Documents created during this period are often "dual purpose" documents and

can also be discoverable when prepared routinely; even if those documents

4 For the purposes of this inquiry, an "adjuster" might adjust claims "in house" for an Insurer, for a
third party administrator for an Insurer or self-Insurer; or, may even "adjust" claims for a self-

Insured, self-administered Employer. The distinction between the roles/contexts is particularly

significant regarding licensure and training of adjusters handling workers' compensation claims.

See, §§ 120-2-3-06(3)(a)1 (adjuster who works for Insurer); 120-2-3-06(3)(a)3 (adjuster limited to

workers' compensation); 120-2-3-08 (pre-licensing course) but examination requirement waived
for "applicants for a workers' compensation adjuster license who hold designation of Certified

Workers' Compensation Professional (CWCP)" 120-2-3-09(1 )(i); 120-2-3-12 (continuing

education); 120-2-3-15(2)(c) (resident continuing education requirement 10 hour exception for

workers' compensation adjusters); 120-2-3-.16 (dates for resident license renewal and required

filing of continuing ed. credits); 120-2-3-.19 (licensure reciprocity for non-resident adjusters

required to be licensed in home state); 120-2-3-.24 (registration of Insurer's "staff" adjusters);

120-2-3-.25 (3)(a);(b) (resident . . . workers' compensation adjuster, licensure

requirement/process).

9



could also be used in litigation. Stout v. Illinois Farmers Insurance Co.. 150 FRD

594 (S.D. Ind., 1993) The gravamen is "causation"; that is, what "caused" the

document to be created? See excellent discussion of this point in Harper v.

Auto-Owners Ins. Co., 138 FRD 655 (S.D. Ind. 1991).

But, only during "the active" litigation phase may discovery pursuant to the

Civil Practice Act be employed. Board Rule 102 (F)(2).

The "issues" that may cause a claim "to heat up" into active litigation are

legion. It could be something as "minor" as an unpaid medical bill to something

as significant as catastrophic designation. Yet, even if the latter, once that issue

is determined, the claim will again subside back to an "administrative" level.

Numerous other distinctions exist between an administrative workers'

compensation claim and "Civil Actions" such as Tort Claims, suits on account,

divorce and alimony actions and contract disputes. Those types of "actions" are

initiated by complaints which are required to be served with a summons.

Of the entire "process" found in the 10 Articles of the Georgia Civil

Practice Act, only Article 5, "Depositions and Discovery", was expressly imported

into Georgia' Workers' Compensation System. O.C.G.A. §34-9-102(e)(1). Rocor

International v. Guvton, 229 Ga. App. 758, 494 S.E. 2d 571 (1997); Continental

Baking Co. v. Brock, 198 Ga. App. 578, 402 S.E. 2d 331 (1991), because "The

design of the [workers'] compensation act is to furnish a speedy, inexpensive,

and final settlement of the claim of injured workers." Rocor, Supra.

Application of the "rules" of discovery to a

workers' compensation claim

10



It is unfortunate that so few cases involving "discovery" in the context of a

workers' compensation claim can be found in the reported decisions of the

Georgia Appellate Courts. But, it is also unfortunate that the Georgia Appellate

Courts have not yet seized the opportunity to enunciate clearly to the bench and

bar this state's "test" or criteria for determination when a document should be

found to be "work product" or to have been "prepared in anticipation of litigation."

The one case in which the Court of Appeals appears to have attempted to

provide some guidance by summarizing other decisions interpreting the first

"prong" of O.C.G.A. §34-9-26(b)(4) is Dept. of Transportation (DOT) v. Hardawav

Company, 216 Ga. App. 262, 454 S.E. 2d 167 (1995). Relying heavily upon

Lowes of Georgia v. Webb, 180 Ga. App. 755, 350 S.E. 2d 292 (1986), the Court

of Appeals in Hardawav merely recycled the same unhelpful interpretation of the

phrase "prepared in anticipation"; i.e.:

"In essence, material obtained or collected by a party is protected

from discovery as work product even 'before claim is instituted' if

'reasonable grounds exist to believe that litigation js probable.'"

(Emphasis supplied).

The Hardawav court states that "whether a claim sounds in tort or contract is

irrelevant to the issue of whether a party has reasonable grounds to believe that

litigation is probable."

And, although the Hardawav court even offered examples of statements,

acts, threats or circumstances from which a reasonable person could conclude

that 'reasonable grounds [exist] to believe that litigation is probable,' neither of

11



the "examples" provided, nor the ambiguous Hardawav "test" is of much benefit

to the workers' compensation bench and bar.

A More Helpful Analysis Pertinent

To Workers' Compensation Claims

One statement in Hardawav gives a clue to an approach to resolving

"prepared in litigation" disputes so that the objective of furnishing a speedy,

inexpensive, and formal settlement of the claims of injured employees can be

satisfied without placing an injured worker at the distinct disadvantage of having

neither the time nor the wherewithal to discover documentary evidence

necessary to prevail on the issues litigated including the all-important

assessment of attorney fees. The Hardawav statement:

". . . the defendant store in Webb routinely investigated every

incident involving injury to a customer. In most cases, the store

owner knows why an injury has occurred and whether any "claim"

or "litigation" will result surely could be nothing more than

speculation until the demands of the injured visitor are made

known, [citing Webb]. However, the incident at issue was taken

out of the category of a mere routine investigation by the

customer's statement that the store 'would hear more' and 'would

pay' id. Similarly, the routine administration of a contract would

give no reason to anticipate litigation, but notice of a contract

dispute or claim outside the terms of the contract could provide

reasonable grounds to believe that litigation is probable."

Thus, the key word in the Hardawav analysis is "routine".
... 5

5 Unlike many of the cases discussed in Hardawav and the annotations to O.C.G.A. §9-
11-26(b)(4), the occurrence of a work injury, the filing of a WC-1 by an Employer or even

the filing of a WC-14 "notice of claim" would not be correctly viewed as initiating litigation.
There is no Georgia workers' compensation decision on this precise point; however,

other jurisdictions hold that the filing of a workers' compensation "notice of claim" is not

an act, stage or occurrence that would authorize reliance upon "prepared in anticipation"

as a basis for objection to production of documents. See, e.g., Flores v. Fourth Court of
Appeals. 777 S.W. 2d 38 (Texas, 1989). Similarly, the mere fact that a potential plaintiff

had hired an attorney and even that the attorney may have contacted a potential
defendant is not dispositive. See excellent discussion in Henderson v. Zurn Industries.

Inc.. 131 FRD 560 (S.D. Ind. 1990). Moreover, it is hard to imagine any of the types of

12



The "routine" business of insurance companies

Is to investigate and pay claims

In Millholland v. Oalesbv. 114 Ga. App. 745, 152 S.E. 2d 761 (1966),

Judge Eberhardt reminded us that the Georgia Appellate Courts place great

weight on constructions of the Federal Rules of Civil Procedure by Federal

Courts. Note particularly that discovery of many of the categories of documents

that are regularly disputed in Georgia are required to be produced by FCRP

26(a). And, those documents to which "privilege" will be asserted are required to

be listed in accordance with a "Bates" or other approved numbering/description

system. Many decisions from the U.S. Federal District Courts sitting in Georgia

construe Rule 26(b)(3) of the Federal Rules of Civil Procedure, which is virtually

identical with Georgia's O.C.G.A. §9-11-26(b)(3) rely upon the now widely cited

reasoning of Judge Alaimo found in Carver v. Allstate Insurance Co.. 94 FRD

131 (S.D. Ga. 1982), to create an easily applied line of demarcation for discovery

of documents from an Insurer's claim file:

"Courts, however, have found a solution to this dilemma in the very

means by which an insurance company conducts its business. In

the early stages of claims investigation, management is primarily

concerned not with the contingency of litigation, but with deciding

whether to resist the claim,

"claims" discussed in Hardawav being pursued pro se. In dramatic contrast, not only is

the workers' compensation "system" designed to be navigated without attorneys, current

national statistics demonstrate that"... attorneys are involved in five to ten percent of

all workers' compensation claims." April, 2005, Insurance Information Institute, p. 9.

Defense attorney fees represented just 2.1 percent of claims cost in Georgia. WCR1

abstract "Where the Workers' Compensation Dollar Goes". Claims are down twelve to

thirteen percent. NCCI Research Brief, January, 2005. (Suggesting that discovery

management must become a priority for the Board since the cynical manufacture of

discovery disputes has already become a method by which defense firms restore income

lost as a result of reduced work injuries and reduced litigation.) WCR1 Abstract

"Measuring Dispute Resolutions Outcomes".

13



At some point, however, an insurance company's activity shifts

from mere claims evaluation to a strong anticipation of litigation.

This is the point where the probability of litigating the claim is

substantial and imminent The point is not fixed, it varies

depending on the nature of the claim and the type of

investigation conducted. The decision whether insurance company

investigation documents were prepared in anticipation of litigation

varies, therefore, on the facts of each case." (emphasis supplied).

Lett v. State Farm Fire and Casualty Co., 115 FRD 501 (N.D. GA. 1982).

Both Carnes and Lett were "first party" fire loss cases. In Lett, U.S. Dist.

Judge Owen Forrester held, as in Carter that when the claim file was reassigned

from a regular claim adjuster to a senior claims representative, in part because of

indications of arson determined when the line of demarcation between "routine"

claims investigation and "prepared in anticipation" had been crossed.

Although International Indemnity seems to state that the allegation of third

party "bad faith" could make the entire claim file "discoverable", the reasoning

therefor is lacking. That "reasoning" was furnished by U.S. District Judge Avant

Edenfield in Jovnerv. Continental Ins. Co., 101 FRD 414 (S.D. Ga. 1983):

"Moreover, where state law permits 'bad faith' damages, as is the

case in Georgia (O.C.G.A. §33-34-6) such materials take on

additional relevance."

Quoting from the decision considered by many to be the seminal "prepared in

anticipation" case in U.S. District Courts sitting in Georgia, Atlanta Coca-Cola

Bottling Co. v. Transamerica Ins. Co., 61 FRD 115 (N.D. Ga. 1977), Judge

Edenfield went on to add:

"'[t]he information sought will to some degree demonstrate the

thoroughness with which defendant investigated and considered

plaintiffs claim and this js relevant to the questions of the good or

bad faith of defendant in denying the claim.'"

14



Judge Edenfield went further, however, addressing the predictable insurer

response that the 'substantial equivalent of the materials' could be obtained by

other means. See, (O.C.G.A. §9-11-26(b)(3), stating:

"Regarding the bad faith issue, the documents in the instant case

would seem to be prime candidates for application of this 'exclusive

knowledge of the other party' justification."

U.S. District Judge Richard Freeman's decision in Atlanta Coca-Cola

Bottling Co. v. Transamerica Ins. Co., supra, contains another statement which is

pertinent to present discovery disputes in workers' compensation claims. Since

the events which would form the basis for a Claimant's hearing request, demand

for assessment of attorney fees and civil penalties often had already taken place

before a Claimant ever hired an attorney:

"... the evaluation of claims of its policyholders is the regular,

ordinary and principal business of defendant insurance company.

Most of such claims result in payment by the defendant; it can

hardly be said that the evaluation of a routine claim from a

policyholder is undertaken in anticipation of litigation, even though

litigation often does result for denial of a claim. The obviously

incongruous result of the positions urged by defendant would be

that the major part of the files of an insurance company would be

insulated from discovery" (emphasis supplied).

The analysisftest" for determining when a document was "prepared in

anticipation" is generally followed in the Federal Court System which, predictably,

because of diversity based disputes has far more reported decisions dealing with

FRCP 26(b)(3). That "test" which Hardawav invokes clumsily, resulted in the

ordered production of daily reports referred to as "diary sheets"6 prepared by

6 Note that Carver was decided April 7, 1982 - long before existence of electronic "adjuster
notes" and also long before such "notes" became an industry standard. It is apparent that the

"diary sheets" of two decades ago evolved into today's electronic "adjuster notes" which are also

required to be routinely created and maintained in accordance with specific protocols.

15



Allstate claims adjusters. But, Carver explains that "diary sheets" would be

required to be produced without the "showing" required by O.C.G.A. §9-11-

26(b)(3) as these "diary sheets" were daily reports detailing the course of the

initial adjusters' investigation created in accordance with a standard Allstate

policy. But, once the investigation was assigned to a senior claims adjuster, it

was determined that ". . . the probability of litigating the claim [became]

substantial and imminent." See also the oft-cited analysis found in Thomas

Organ Co. v. Jadranska Slobodna Plovidba. 54 FRD 367 (N.D. III. 1972).

Notable Decisions from Various States

The leading case cited far and wide for its analysis of when documents in

an Insurer's claim file must be produced as having been "routinely" created is

Brown v. Superior Court. 137 Ariz. 327, 670 P 2d 725 (1983). Brown involved

Appeal of a Motion to Compel in a fire loss case involving allegation of "bad

faith". Brown is unusually helpful since it stated verbatim the Request for

Production of Documents directed to specific content of the claim file. The

Brown decision presents both the RPD in its entirety and the legal analysis

applicable to the documents and categories of documents requested.

Other notable decisions concerning adjuster notes, etc. (non "comp"):

• Robertson v. Allstate Ins. Co.. (E.D. Pa. 1999) 1999 U.S. Dist. LEXIS

2991, (RPD, Claims Procedure Manual, "advice of counsel", adjuster

notes, claim file);

16



• Henderson v. Zurn Industries, Inc., 131 FRD 560 (SD. Ind., 1990)

(determination when "litigation posture" assumed; letter from attorney

does not trigger "prepared in anticipation");

• Dempski v. State Farm Mutual. 672 NYS 2d. 159

(Sup.Ct.NYApp.Div.1998), Motion to Compel, Adjuster Notes, substantial

need, in camera);

• Fidelity and Cas. Ins. Co. of NY, 525 So 2d 908 (3rd Dist. Ct. of App. Fla,

1987), (specific documents from claim files ordered to be produced which

"show how the insurer handled the file.");

• Liberty Mutual v. C. Schmidt & Sons. Inc., (ED. PA. 1991) 1991 U.S. Dist.

LEXIS 3718. (RPD, Claims Handling Procedures, Adjuster Notes);

• Cotnerv. USF & G.. (6th Dist. Ohio Ct. of Appeals 1998) 711 N.E. 2d 248

(adjuster notes to establish reasonableness of insurer based upon its own

claim assessment);

• State Farm Mutual v. Drurv. 222 Ga. App. 196, 474 S.E. 2d 64 (1996)

(adjuster notes/computer record establish notice of cancellations);

• Jerrell v. Classic Ins. Co.. 246 Ga. App. 565, 541 S.E. 2d 53 (2000).

(adjuster notes document contact with insured to move vehicle "was

normal practice");

• Weber v. Paduano. (SD.NY 2003) 2003 U.S. Dist. LEXIS 858 (adjuster

notes not work product);

• Jacobs v. Dickey. (Sup. Ct, Conn. 1998) 1998 Conn. Super. LEXIS 396,

(adjuster notes document communication between insurer and insured,

17



Motion to Compel, in camera, not work product, not prepared in

anticipation);

• Yohe v. Nationwide Mutual Life Ins.. (7 Pa D & C 4th 1990) (adjuster notes

relevant to claim that insurer unreasonably denied claim. Notes routinely

prepared to investigate claim);

• Welch v. Globe Ind. Co.. 267 NYS 2d. 48 (1996)

(adjuster notes, routine investigation, depo of adjuster as agent of insurer).

Significant decisions arising in "comp" context:

• Burch v. Tioga Manor Nursing Home. (3rd Cir. Ct. of App., La., 1994), 649

So. 2d. 545. (adjuster notes "freezes" the facts, establishes the

reasonableness of defense to payment of medical bill, assessed attorney

fees, civil penalties, use of "IME" report in defense of claim);

• Fravser v. Dentsplv International. Inc.. (Tenn, 2002) 78 S.W. 3d 242

(adjuster notes accessed by employer to determine whether insurer had

taken stance on claim different than reported to employer and employee);

• Service Lloyds Ins. Co. v. Greenhalah. 771 S.W. 2d 688 (1989) (adjuster

notes reveal that litigation "position" taken to avoid payment of medical

was opposite that contained in adjuster notes);

• Coleman v. Sheraton Pierremont. (La. 1994) 631 So. 2d. 50 (adjuster

notes document statement from claimant regarding original injuries

reported).
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